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SPECIAL REPORT: SILICA

Trial Lawyers Bring Novel
Strategles To Slllca Cases

S0ome l|1 [1 ,J, arent com pan |[ g L" avi .(1 W r”P" .-:w ( {1|'-|!:|

BY SUSANNE SCLAFANE

'S N OFIEN THAT
plaintitfs” lawvers agree
with  defendants. But

was a kev poimnt in NIOSH'S
proposal. “Its so small that

=]

You can't see it Mo people
can actually be exposed and
not know it,”

He added that “if vou
look at the number of cases

& when it comes to ban
ning silica for abrasive blasting,
twor successful lawvers repre-
senting workers in silica cases vou've had over the vears
agree with a risk manages since X105 proposed that
whiose COmpany Is a |H.'l.|'.ll'll'. | think l.||._'i]|'|.". i h-iil'l an 'ii.iiL._'I
litigarion target.

I the frst article of our se-

abrasives is a great idea,”
“They should have done

that a long time ago,” agreed

Jason Gibson, an attorney fol

res last week, Roger Andrews,
risk manager of Cynthiana, Kyv.-
based L1, Bullard Company, a
miaker of respiratory protection

Smith-Gibson in Houston,
Texas, who Blames suppliers
devices, revealed that he and of silica sand for the failure o
other risk managers facing silica adopt a ban, “If sand is

litigation are working 1o gather Banned for this tvpe of opera

support
Part Two oF A Series for such

PLAINTIFES' aban. In
PERSPECTIVES ' °°

agalnst

tion, then they're going to be
out of business,” he said, not-
ing that one of the cases he
brought was against a suppli
er that was active in torming

an association that Mr Gib-
son contends was created
with the intent of combating
the proposed NIOSH ban,

his com-

pany, workers allege that respi

ratory masks failed to protect

them from inhaling small parti-
cles of industrial sand.

“I am in favor of banning

# “IT'5 POSSIBLE TO HAVE SILICOSIS SCARRING on a lung and not have it
shm : ay" a plaintif's atormney said, ade al some workers

) ;!Tlfniﬁlrl:.':;’l?lll:ﬂ]; :r':nl.r-'.?-. yl‘.s;.:l'!.'l It::.'l' Iurl.r'|?u:1[1:;:||;|lf'u:dflitu dl_;JrJ]"Ii',lg\lll_I::rs {_I‘I-I-:_!I.:.l'fl Tli:lr;r-kl':':e_w.ﬁt::la LEGAL STRATEGIES

it,” agreed Lance B Bradley, an regut, plaintiffs attomeys keep workers who have long-term exposure but negative | € Two  plaintiffs’ lawyers
attorney for Mclherson Monk  Xerays in their screenings programs, he said said that neither of their firms
Hughes Bradley Wimberley & has been involved in a surpe
Seele in Port Arthur, Texas, "1 think the 19405 and 195305, Mr. Bradley reported,  of silica lawsuits filed in the last two vears,
problem with silica s that emplovers from  adding that although the National Institute and neither work on ashestos cases,

all walks do not appreciate how dangerous  for Oocupational Safety and Health—the re- “I am probably one of the pickier
the dust is, That's why they continue to  search arm of the Occupational Safety and  lawyers out there when it comes to
have exposures to this day,” he said, noting  Health Administration—proposed that sili-— whether to take a case or not,” said Mr.

that silicosis & the oldest occupational lung — ca not be used for abrasive blasting in 1974, Bradlev, who also revealed that he usually
discase U5HA did not adopt that recommendation.  files single-plaintiff cases rather than class

‘Tt is completely preventable. So it's re- “It's not an open and obvious hazard.  actions, and that he usually represents
ally a shame that you confinue to have cas- The dust that gets into vour lungs—that  sandblasters rather than foundry workers.
es," he said, hurts you—is invisible,” he said, noting  “We trv 1o make sure that the exposure's

In Europe, silica was banned in the  that the failure to appreciate the hazards  there and the medical is there, and then we
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try to name people that belong in the case
rather than naming a laundry list of folks.”

As for why there have been so many
cases filed by other firms, Mr. Bradley could
only speculate. "Whao really knows? A lot
uf asbestos defendants are going bankrupt,
I suspect there are folks looking for other
areas 1o pursue claims, and this is one of
them,™ he saicl.

Among his most successtul cases, Mr
Bradlev lists one against a respirator compa-
ny ine the mid-1990s. “That was just a case
where the jury found that the respirator was
unreasonably dangerous because it didn’t
carry the proper-use limitations.”

A more recent victory—a 519 million
verdict for a sandblaster in Humble Sind &
Crravel v, Rayimond Gomer—is on appeal in
the Supreme Court of Texas over the issue
of  “sophisticated  user,
which is a hot area right
now in this litigation,”
Mr, Bradley said.

The sophisticated user
doctrine is a defense that
says that if users (employ-
ers) knew or should have
known about the dangers,
then sand suppliers had
no duty o warn them.

“I'he facts of our case
just diddn’t fit the argu-
ment made by the defen-
dant. In our case, we had
a guv who actually saw
the bag and read the
warning on the bag. And the jury foun
that that warning was inadequate,” Mr.
Bradiey said, (Court documents indicate
that wsers believed the waming referred
to eve protection rather than respiratory
protection, )

Mr. Bradley agreed with the general no-
tion that the sophisticated user defense is
more effective in cases involving foundry
workers than those employved in sandblast-
g, “The primary reason iy that the vast
majority of sandblasting  operations are
smaller, Mom-and-Pop-tvpe operations,
where it's hand to argue sophistication, as
opposed 1o foundries, which are generally
larger,” he said, noting that foundrymen'’s
societivs have distributed literature abo
dust hazards since carly 1900,

“It is completely
preventable. So it's
really a shame that

you continue to

have cases,” said

Lance Bradley, a
plaintiffs’ attorney.

A DIFFERENT APPROACH

Giving his take on the sophisticated user
defense, M Gibson said that “regardless of
what an emplover knows, product manu-
facturers have a non-delegable duty to pro-
vide adequate wamings.”

But Mr. Gibson also noted that one o
his legal strategics, which essentially in-
volves making a case against the emplover,
can have the uintended effect of helping
priodduct detendants such as sand supplicrs
and protective equipment makers as they
assert sophisticated  user detenses {since
both he and the product defendants are
pointing to the emplover as the negligent
party).

Mr. Gibson highlighted his firm’s strat.
cgv—one ol bringing cases against the
parent  companies  of emplovers  to
sidestep  the  workers'
compensation  system—
as one of several emerg-
ing trends he helieves
insurers should watch,

For Smith Gibson, he
said, silica litigation start-
ed in the mid-1980s with
a facility called AMF Tu-
boscope, which set up a
subsidiary in Houston to
clean rust from ol pipes
corroded by Gull Coast
waters. At the time, de-
fendants solely
product defendants—res-
pirator and sandblasting
equipment makers. But during the course
of the trial, an attorney in Mr Gibson's
firm realized there might be a case against
AME the parent company, “because they
basically had assumied the responsibility for
the workers at that plant.”

In Texas and other states, workers'

WeTE

comp laws—providing a no-fault system of
benefits—bar employees from suing their
emplovers (except in death cases for gross
negligence), he noted. “S0 every worker
who gets hurt._on the job is without the
ability to sue their employer,” he said.
“What we've done consistently over the
years—and very successfullv—is to see if
there's a parent-subsidiary relationship,” he
said, “When you sue the parent company,
they are technically not the ones who are

providing the comp insurance. So vou're
basically able to sue the emplover without
suing the emplover.”

Fhe last big scttlement against AME was
in carly 2000, he said, "The place is niw
shut down,” he added, noting that settle-
ments came in batches over two decades.
Some workers, who had negative X-ravs
early on, umed positive five or 10 years
down the line, he explamed.

“It's possible to have silicotic scarring on
a lung ancd not have it show up onan X-ray,”
b saiel. “Cauys whao have long-tenm exposune
with  us—and  that are  negative—we
keep...in our screening program,”

Nioting that cases against parent compa-
riies will continue, hee said his firm used the
strategy mare recently in cases involving
the Tyler Pipe Foundry in Tvler, Texas, fil-
ing thee first silicosis case against the parent
company in 1997, “That led to almost
1,500 claims against the company handled
by various law firms. It also led to a pre-
packaged bankruptey,” he saad.

{Further investigation by Mational Lin-
derwriter revealed that Swan Transportation
Company, which owned or operated the
Ivler Pipe Foundry from 1968 to 1995, is
the parent company now in bankrptey.
Swan, in turn, is characterized as a "non-
operating subsidiary™ of Dallas-based Tyler
lechnologies, a provider of management
services to local governments, in SEC fil-
ings and press statements of Tvler Tech-
nologies,

Those documents indicate that Tyler
Technologics transferred the stock of Swan
into an asbestos and silica trust in Decem-
ber 20003, and that the finn has also made
three cash payments of $1.5 million to the
fund. The trust, however, is principally
funded by a who's who of more than a
dogen commercial msurance carriers.

More recently, McWane Inc., a familv of
companies that makes pipes and which ac-
quired Tvler Pipe in 1995, was the target of
an expose in The New York Times and on
various television programs like Frontline,
detailing repeated safety and environmen-
tal violations that put workers in various
operations in danger, including high levels
of silica exposure.)

In total, M Gibson reported that his
firm has about 500 active cases right now,
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down from roughly 1,000, “Ower the VLTS,
we've handled thowusands of cases, We like
to be aggressive on cach one and really in-
vestigate the case,” he said,

“We tend to stay away from bystander
cases—workers who have indirect EXp-
sure—unless it's at a foundry,” where work-
ers are exposed to dust in any job they're
doing, he said, contrasting sandblasting op-
erations, where his firm will represent only
the sandblaster and his helper.

What about other workers? “We pride
ourselves in looking beyond those two,” he
said, noting that there are tons of occupa-

tioms that involve silica, listing brick manu-
facturing, glassmaking and construction
work among them

In one situation, he reported, a man
walked in “off the street with a diagnosis of
complicated silicosis from a hospital,” re
porting that this was a drywall worker. “We
had never really seen a silicotic drywall
worker betore,” he said.

“These guys were mixing joinl com-
pounds and then thev're applving them”

between pieces of sheetrock to eliminate

seams, After letting the compound dry,
drywall workers sand the seam “right in

front of their face|s|, which causes res-
pirable silica to be emitted,” he said, not-
ing that big defendants in  asbestos
cases—such as National Gypsum, US Gyp-
sum and Georgia Pacific—are now being
sued for the drvwall products,

PART THREE

Research on the incidence of
silicosis. Also, a plaintiff lawyer
involved in both silica and asbestos
cases describes legal strategies
and makes some predictions.

CHALLENGE FOR INSURERS

ASOIN GIBSON, A PLAINTIFFS'

attorney for Smith-Gibson in

Houston, Texas, has a prediction
about silicosis cases that he believes
insurers should pay attention to.
There will be more trials, he contends.

Mr. Gibson personally never lost a
silicosis case at trial, he said. His
most celebrated victory, in the
Horton vs. Lone Star Industries Inc,
case, ended in a $650,000 settlement
tor a sandblaster in 2003 (although
several published reports indicate
that the jury was en route to award-
ing over 312 million).

First of all, “there's this red her-
ring spreading through the insurance
industry that 1/0s are basically nega-
tive—that they're people that are not
sick.” (A 1/0 profusion is the rating
far the minimum scarring vou can
have to be considered positive for sil-
icosis, Mr. Gibson said, referring Lo a
rating on a report from a “B" reader
of X-rays trained to look for occupa-
tinnal lung disease.)

A majority of cases are 1/0s, he
said, reporting that insurers are say-
ing those are not compensable, or
that if they agree to pay on them, it
will be for only “very small amounts
of money.”

“I'm really tired of hearing that

BRING ON THE TRIALS

1/0s aren’t worth anything or that
they're negative,” he added.

“We are going to start trying a lot
more of those cases, because there are
people that have a 1/0) profusion that
are really sick,” he said. “It may
depend on the case. You may have
some that aren't very sick, meaning
they have the scarring of their lungs,
they have silicosis, but they're pul-
monary function has not been
impaired. Then there may be one that
will be really sick and can’t breathe.”

Mr. Gibson also
reported that his firm
does handle “guite a
few™ cases involving
workers who have
cancer or other dis-
eases from silica
exposure, noting that
he has one case of a
20-year sandblaster
with rheumatoid
arthritis. He pointed
out that some scientific literature
supports links between silicosis and
autoimmune diseases like rheuma-
toid arthritis, lupus and scleroderma.

As to the question of whether
more non-silicosis cases will be filed,
Mr. Gibson said, “1 think they're
pretty consistent, You see something

Fa

potential

PLAINTIFFS' ATTORNEY
JASON GIBSON BELIEVES
that important trends

ar more

like that in maybe one out of every
104) cases.”

More generally, he couldn’t pre-
dict how many silica suits might be
filed in the future, expressing some
disbelief about the recent crop of
Mississippi cases that his firm has
staved away from. "1 don't see how
there could be that many cases out
of one state,” he said,

While his firm's caseload
increased some over the years, it's
now leveled off, “We've never adver-
tised and we've never actively pur-
sued [cases). All our cases have either
been direct or through referral
lawyers,” he said.

To Mr. Gibson's mind,
increased filings aren’t the
trend to watch, Instead, it's
the number of trials. “If
they [insurers] want to start
trying cases, we're going to
give them trials. And nine
times out of 10, we're
going o win, because the
facts are on our side,” he
predicted.

Insurers “need to start looking at
these cases seriously—even the
1 /{ls—and they need to start figuring
out a solution, which is not trying
every single case, We're willing to do
that. But | think they're taking the
wrong position,” he said.

—Susare Sclafone
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